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I. Background

A workers’ compensation settlement, with a waiver of fu-
ture medical benefits. is negotiated between the parties
and then placed before the presiding Judge of Compensa-
tion for approval. The Judge reviews the matter to en-
sure fairness to the parties. But, did anyone inquire as to
whether it was fair for Medicare?

This is a question addressed by the Medicare Secondary
Payer (MSP) Statute. The MSP provides that the Center
for Medicare and Medicaid Services (CMS) may pursue
damages against any entity that attempts to shift the burden
of medical costs to Medicare. The MSP must be care-
fully considered by all parties involved in a settlement
when future medical benefits are being closed.

There is currently no case law in New Jersey concerning
the enforcement of the MSP. However, one of the reasons
that this has become a legitimate concern is that CMS has
recently increased their efforts at identifying and enforc-
ing the MSP. Another reason for concern is that a class
action lawsuit has been filed in Alabama against a workers’
compensation carrier who failed to consider Medicare’s
interest in previously negotiated settlements. Penny
Frazerv. CNA Insurance, CV-02-PWG-1684-W com-
plaint filed (N.D. Ala., West. Div., July 15, 2002). The
lawsuit alleges that the insurance carrier mislead consum-
ers and “avoid{ed] compliance with applicable law in that
they failed and refused to make the required deposits con-
templated by the Medicare Secondary Payer Statute.”
Obviously, this case raises serious concerns and will need
to be followed closely.

II. Medicare as Secondary Payer Statute (MSP)

The provisions of the MSP may be found at 42 U.S.C.
§1395y (b). The MSP provides that Medicare does not
pay for any services for which payment has been made or
can reasonably be expected to be made promptly “under a
workmen’s compensation law or plan of the United States
or a State or under an automobile or liability insurance policy
or plan (including a self-insured plan) or under no fault
msurance.” 42 U.S.C. §1395y (b)(2)(A)(i)(ii). Therefore,
the workers’ compensation provider is considered the

“primary plan” and Medicare is considered the “secondary
plan” for the payment of related medical expenses.

Under the MSP, CMS has the right to seek reimburse-
ment of medical expenses paid by Medicare, which the
workers’ compensation carrier should have made.
42U.S.C. §1395y (b)(2)(B)(i)(i1)(iii). Additionally,
the MSP provides for a private cause of action for
double damages against the workers’ compensation carrier
for failure to provide primary payment or appropriate
reimbursement. 42 U.S.C. §1395y (b)(3)(A).

II1. What Can Be Done to Safeguard
Against the MSP?

As previously indicated, there is an absence of case law
in New Jersey regarding the enforcement of the MSP.
Therefore, it is impossible to provide analysis based
upon legal precedent for the handling of these claims.
The CMS, however, has provided some insight into how to
avoid a claim under the MSP and protect your client(s).

On July 23, 2001, CMS set forth a Memorandum con-
cerning the “Commutation of Future Benefits in Work-
ers’ Compensation Cases.” The Memorandum may be
found on the internet at: http://cms.hhs.gov/medicare/
cob/pdf/wcfubene.pdf. Based on the information pro-
vided by CMS, the following options may be considered
to safeguard against enforcement of the MSP.

A) Medicare Set-Aside Custodial Arrangement

The first safeguard available is the creation of a Medi-
care Set-Aside Custodial Arrangement. A portion of the
settlement proceeds would be “set-aside” to pay future
medical bills. Itis a way to close future medical ben-
efits for the carrier and still preserve petitioner’s rights
under Medicare for future medical treatment.

With a Medicare Set-Aside Custodial Arrangement, a
fund is created and the petitioner submits his or her bills
for medical treatment to be paid out of the fund. Once
the fund is depleted, the beneficiary becomes eligible
for Medicare to pay ongoing future medical expenses.

However, in order to ensure Medicare will pick up future
medical expenses, approval must be obtained from CMS.
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